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AGREEMENT: 


1. Where an agreement was made that one of two similar suits should 
abide the event of the other, upon a dispute as to the terms of 
that agreement, it was held that the decision of the judge of 
the Supreme Court thereon was conclusive, and a judgment 
entered according to the factsascertained by him wasaffirmed. 
State Bank v. Knox, 107. 

2. Where lands were sold upon the vendee’s agreeing to discharge 

‘ sundry executions levied upon it,and paying the balance to the 
creditors of the vendor as he should direct, upon a sale by the 
sheriff, under one of the executions, a promise by the vendee 
to pay the debt of a creditor if he would not bid, provided the 
vendor would consent, is not binding without such consent. 
Graham v. Reid, 364. 

3. Such an agreement is not void, as against public policy. Jd., 364. 


Vide Sheriff, 6. Contract. Evidence, 42, 43. 


AGENT: 

1. An agent acting under a parol powercannot bind his principal by 
deed. Delius v. Cawthorn, 90. 

2. A bond executed by an agent thus constituted is not the bond of 
the agent, and the fact that he exceeded his authority does not 
subject him to an action as the obligor. The only remedy 
against him is by a special action on the case. I[d., 90. 

3. Property delivered to an agent, under a contract made by his prin- 
cipal with a third person, cannot, without the consent of the 
principal, be applied by the agent to the payment of a debt due 
to himself from that person—and the fact that the agent was 
indebted to the principal, and the principal to the party deliver- 
ing the property, does not alter the rule. Edwards vy. Powell, 
190. 

Vide Bond, 3. Evidence, 22. 


, 


ADJOURNMENT: 


1. A judge may, in his descretion, adjourn a capital trial over until 
the next day without the consent and against the will of the 
prisoner. State v. Kimbrough, 431. 


ADMINISTRATION BONDS: 


1. An action on an administration.-bond may be sustained without a 
previous judgment against the administrator for a devastavit. 
Smith v. Fagan, 298. 


ADMINISTRATORS AND EXECUTORS: 


1. An executor can purchase the goods of his testator at an execution 
sale. Blount v. Davis, 19. 

2. Funeral expenses are a charge upon the assets, independently of 
any promise by the administrator, and if proper to the estate 
and decree of the deceased, must be preferred to all other 
debts. Parker vy. Lewis, 21. 
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8. The question of propriety involves in it the enquiry, whether fu- 
neral expenses were unnecessarily and officiously incurred by 
a stranger. IJd., 21. 

4. Dictum per HENDERSON, Judge.—The case of Gregory v. Hooker 
was decided upon the ground that notice was not given the de- 
fendant of a charge for funeral expenses, and does not affect 
their priority in a course of administration. Jd., 21. 

5. Where a decedent has no fixed residence, administration on his es- 
tate is properly granted by the Courts of the State where he 
died. Leake v. Gilchrist, 73. 

6. An administrator appointed in another State has no right to sue in 
the Courts of this, but where he has the possession of a bond 
due his intestate, and assigns it, his assignee can maintain an 
action in his own name. /d., 73. 

7. Under the act of 1807 (Rev. chap. 723), where the land of a testator 
was sold under a judgment against the executor as executor 
and the purchaser was evicted by the heir, he cannot recover 
his purchase money from the executor, against whom the judg- 
ment was rendered. Sanders v. Sanders 193. 

8. A grant of administration as follows: “Administration on the es- 
tate of A granted to B, he giving bond,” &c., is to be construed 
as unconditional. Hoskins v. Miller, 360. Letters of adminis- 
tration are only a copy of the minutes certified under the seal 
of the Court. J/d., 360. 

9. An administrator de bonis non is barred by a possession adverse 
to the first administrator continued for three years. Jd., 360. 

10. If several judgments are pleaded by an administrator and the 
plaintiff falsifies any of them, he is entitled to recover the 
amount thus falsified, notwithstanding the defendant, in fact, 
has fully administered. Bell v. Davison, 397. 

11. Whether an administrator can protect himself by pleading judg- 

ments confessed since the last continuance. Qu.? Id., 397. 


Vide Domicil, 1. Sureties, 3. Devise, 1, 4. Judgments, 1, 2. Con- 
sideration, 1, 2, 3, 4. Practice, 1, 2, 3. 


ACTION ON THE CASE: 


Vide Administrators, 7. Jurisdiction, 4. 


ACTS OF OWNERSHIP: 
Vide Estoppel, 4, 5. 


ABATEMENT: ' 

1. Whether the pendency of a-suit in another State, between the 
same parties for the same cause, is ground of abatement. Qu.? 
Cascy v. Harrison, 244. 

2. But held clearly that the pendency of a suit, at the instance of 
a different plaintiff for the same demand, is not matter of 
abatement, whether the suit be pending in the Courts of this 
or another State. Jd., 244. 

8. Where the endorser of a note sued the maker in South Carolina, 
and pending that suit the payee took up the note and brought 
an action in his own name in this State, it was held that the 
pendency of the suit in South Carolina could not be pleaded in 
abatement of the action thus brought. Id., 244. 


Vide Statute of Limitations, 1. Judgment, 2. 
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ACTIONS: 
Vide Malicious Prosecutions, 1. Trover, 1. re ; 





























AMENDMENT: 


1. Where there is a variance between the writ and declaration the a 

o : Supreme Court has no power to amend, notwithstanding the " 
t act of 1824. (Rev., chap. 1233.) Glisson v. Herring, 156. a 
= 2. Where the record of a scire facias on a recognizance, and the re- = 

: cord of the recognizance itself differed, and after an appeal to 4 


the Superior Court, the County Court amended the record of 
the recognizance, it was held to be proper. State v. Cherry, 550. 


APPEAL: 


1. Sureties for an appeal from the judgment of a single magistrate 
are sureties to the action, and are bound to satisfy any judg- “ 
. ment which may be rendered in it against the appellant. hat 
a f Dolby v. Jones, 109. : 
; 2. Where the judgment of a justice was affirmed in the County ; 
? ; Court, and the suit went from that to the Superior Court, and a 
, final judgment was entered against the appellant, his first Ax 
_ sureties are bound for its satisfaction. Jd., 109. eoy 
4 e 3. Appeals to the Supreme Court can only be brought for errors in 
law. The determination on the trial of an issue of fact, 
whether tried by a judge or a jury, cannot be reviewed. There- 
fore the decision of the judge below on the plea of nul tiel re- 
cord is conclusive. State v. Raiford, 214. 
4. The bond required by the act of 1777 (Rev. chap. 115, sec. 75), upon 
appeals from the County to the Superior Court is intended as 
a security for the appellee, and if the appellant fails, the sure- 
ties are not liable for his costs. Wilson v. Murchison, 491. 
. In appeals from the County to the Superior Court the latter does ay 
not inquire whether the former had sufficient evidence to jus- 
tify the judgment, but is confined to evidence produced before 
itself. State v. Cherry, 550. 
6. So, likewise, in a proceeding upon a record of the County Court, 
the Superior Court cannot inquire whether the record ought to 
have been made up, but simply whether it was made up. I/d., 
950. 
Vide Jurisdiction, 6. 


a 





Amendment, 2. 


APPRENTICES: 
1. In an action for seducing a colored apprentice, bound by the County : 
Court, the defendant cannot avail himself of any defect in the 
bond required by the act of 1801 (Rev. chap. 583), not to remove 
s the apprentice out of the county, nor of the fact that no such ~ 
bond has been executed. Jones v. Mills, 540. 










ARREST OF JUDGMENT: 


1. Upon an arrest of judgment, neither party recovers costs. State 
Bank v. Twitty, 386. ‘ p 





ASSAULT AND BATTERY: 
Vide Slaves, 6, 8. 





ASSUMPSIT: 
Vide Cénsideration, 5. 


ASSIGNMENT: : 


1. A purchaser at a sheriff’s sale can assign his bid,and a deed by the 
sheriff to the assignee vests the title in him. Blount y. Davis, 
19. 

2. Money advanced by a stranger for the purchase of a judgment is 
not a satisfaction of it, and the assignee has a right to receive 
the money made thereon, and in case of default of the sheriff 
to maintain an action in the name of the assignor. State Bank 
v. Griffin, 352. 

Vide Execuiors and Administrators, 6. Bills of Exrchage, 3. Evidence, 
41. 


ATTACHMENT: 
Vide Sheriff, 9. 


AUCTION: 


1. Auction sales, particularly those made by a sberiff, under a fi. fa., 
are founded upon the idea of a fair competition between the . 
bidders. And as the employment of puffers is a fraud upon 
the vendee, so an association of bidders, designed to strifle 
competition, is a fraud upon the vendor. A sale effected by 
such means is void even at law, and a deed excuted in con- 
sequence of it, conveys no title. Smith v. Greenlee, 126. 

2. The rule is different where the-association has for its object 


a fair competition, and is formed because one, from the mag-* 
nitude of the purchase, or the like cannot bid on his own 
account. _Jd., 126, 


BAILMENT: 
Vide Conversion, 1. Slaves, 9. 


BEES: 
1. A qualified property in bees and honey exists in the owner of 
the soil whereon they are found. Jdel vy. Jones, 162. 


BIGAMY: 
Vide Indictment, 4. 


BILLS OF EXCHANGE AND PROMISSORY NOTES: 


1. A bill of exchange expressed to be for value, is prima facie evi- 
denc of an executed consideration, and without proof of its being 
drawn for the accommodation of the payee, will not support an” 
action by the drawer against the payee, or a set-off in favor of 
the former against an action by the latter. But if the drawer 
was indebted to the payee when the bill was drawn it is vidence 
of payment. Cor vy. Slade, 8. ‘ 

2. The holder of a note payable in specific articles is not bound to 
receive them at a place or on a day different from that ap- 
pointed in the note. Erivin yv. Cooke, 183. 

3. If such a note be assigned as collateral security to a bond, and 
the asignee make a new contract with the maker, the note be- 
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comes his own, and all parties to the bond are discharged. , 






Id., 183. 
4. A bona fide holder of a bill or a promissory note in which the name ie 
of the payee has not been inserted has a right to fill up the qi: ae t 
blank left for the payee’s name with that of an endorser; or he oe 
may subject the endorser, in a count upon his endorsement; or ..) 


















as the drawer of a bill of exchange upon the maker. Lawrenze 
vy. Mabry, 473. 


4 »  —- Vide Abatement, 3. Evidence, 7. 
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s » BOND: 
, 1. A bond given under the act of 1822 (Rev. chap. 1131), for the ap- 
J pearance of an insolvent at court, is good if it is for double the 

‘ original debt, exclusive of interest and costs, and judgment on 

a motion, may be rendered on it. Williams v. Yarbrough, 12. 

2. Dictum by HENDERSON, Judge.—This Court, with all others, have 
gone too far in enforcing the rule that a bond required by a 
statute must in all respects conform to the regulations of that 
statute, otherwise it can be enforced only as a voluntary bond. 
Id., 12. 

8. Abondistheactof the person whosenameand seal are affixed toit, 
and cannot be rendered the deed of another by the averment of 
a collateral fact. Delius v. Cawthorn, 90. 

a 4. A deed must be perfect in all respects below its delivery. Where tog 

Af a blank was left in a bond for money, to be filled up when the i: 

j sum was ascertained, and after the delivery the blank was Ane 
fairly filled up by a stranger—held, that the instrument was uth 
void. MeKee vy. Hicks, 379. are 

2. Held, also, that a subsequent payment on the bond, or a subse- . 
quent delivery, would not validate it, unless so intended. Jd., a 
379. tee 

Vide Insolvents’ Bonds, 1, 2. Gaming, 1, 2. Coroners’ Bonds, 1, 2, 3, 4. ‘ ¥? 
Guardian, 1, 2. Justices of the Peace, 1. Evidence, 1. Domiceil, 1. - 

Agent, 1, 2. Sheriff, 5, 6. Bills of Exchange, 3. Sureties, 2, 3. RES 

Deed, 1. Statute of Limitations, 13. Parties to an Action, ; 

1, 2, 3, 4. 
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BOUNDARIES: 
Vide Possession, 2, 3. Evidence, 26, 27, 28. 







CA. SA. BONDS: ! 
Vide Insolvents’ Bonds, 1, 2. Sureties, 2, 3. ea 






CAPITAL TRIALS: me 
Vide Adjournment, 1. : 







CAPTION: 
Vide Record, 2, 3. 






CASES OVERRULED OR DOUBTED: 
Rayner v. Dowdy, 5 N. C., 279, in Pipkin vr. Wynns, 403. . . 
3 Johnston v. Martin, 1 N. C., 248, in MeRae v. Oneal, 166. * 
Bostic v. Rutherford, 11 N. C., 83, in McRae v. Oneal, 166. Ne 
Jones v. Brodie, 7 N. C., 594, in Rayner v. Watford, 338. ‘ 
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CASES COMMENTED UPON AND APPROVED: 


Black v. Beattie, 6 N. C., 240, in Sutton v. Hollowell, 185. 
Buffalow v. Newsom, 12 N. C., 208, in Gorham v. Brenon, 174. 
Davidson v. Beard, 9 N. C., 520, in Cowan v. Davidson, 533. 
Dudley v. Carmolt, 5 N. C., 339, in Worthington v. Arnold, 363. 
Fentress v. Worth, 12 N. C., 292, in Watts v. Greenlee, 87. 
Foscue v. Foscue, 10 N. C., 5388, in Sutton v. Hollowell, 185. 
Green v. Johnson, 9 N. C., 309, in Palmer v. Clarke, 854. 
Graham v. Graham, 9 N. C., 322, in Sutton v. Hollowell, 185. 
Gregory v. Hooker, 8 N. C., 394, in Parker v. Lewis, 21. 
Hodges v. Pitman, 4 N. C., 394, in Hudspeth v. Wilson, 372. 
Knight v. Thomas, 2 N. C., 289, in Peterson v. Williamson, 326. 
Lash v. Gibson, 11 N. C., 266, in Irwin v. Sloan, 349. 

' Matlock v. Harper, 11 N. C., 1, in Glisson v. Herring, 156. 

. M’Cree v. Houston, 10 N. C., 429, in Peterson v. Williamson, 326. 

'  M’Lellan pr. Hill, 1 N. C., 479, in Rayner v. Watford, 338. 

Nixon v. Potts, 8 N. C., 469, in Hoyle v. Stowe, 318. 
Person v. Roundtree, 2 N. C., 378, in Reid v. Shenck, 415. 
Philips v. Smith, 4 N. C., 475, in Williams v. Beeman, 483. 
Shepherd v. Lane, 13 N. C., 148, in Washington v. Arnold, 363. 
Stamps v. Graves, 11 N. C., 102, in Glisson v. Herring, 156. 
State vr. Ishami0 N. C., 185, in State v. Raiford, 214. 
State v. Grayson, /d., 187, in State v. Raiford, 214. 
State v. Dickinson, 7 N. C., 10, in State v. Raiford, 214. 
State v. Stallings, 3 N. C., 300, in State v. Boswell, 209. 
State v. Alexander, 11 N. C., 182, in Fentress v. Worth, 229. 
State v. Seott, 8 N. C., 24, in State v. Kimbrough, 431. 
State v. Lewis, 10 N. C., 410, in State v. Kimbrough, 431. 
State v. Evans, 2 N. C., 281, in State v. Crawford, 425. 
Watford vr. Pitt, 7 N. C., 468, in Peterson vr. Williamson, 326. 
Williams v. Shaw, 4 N. C., 197, in Coble v. Wellborne, 388. 























CHALLENGE: 


1. General hostilities between a juror and a party, without any con- 
nection with the action to be tried, is good cause of challenge. 
Brittain v. Allen, 120. 

2. The fact that a juror and one of the parties are stockholders 
in an incorporated company, as a turnpike company, is not 
good cause of challenge, Jd., 120. 

38. The right of challenge is intended to secure an impartial trial, by 
excluding objectionable persons from the panel, and not to en- 
able the accused to select a jury of his own choice. Therefore, 
where a juror was challenged for cause by the prosecution, and 
the challenge allowed, and the jury completed before the per- 
emptory challenges were exhausted, this Court refused to ex- 
amine into the sufficiency of the cause of challenge. Sta‘e vy. 
Arthur, 217. 


CLERK: 

1. It is the duty of the clerk of the County Court to publish the lists 
of taxables and insolvents, in the mode prescribed by the act 
of 1786 (Rev. chap. 255), in the State in which they are returned 
to him, notwithstanding they may be incomplete. Rhodes vy. 
Bluie, 524. 

2. The act of 1786 is not repealed by the acts of 1814 and 1817 (Rev. 
chaps. 872 and 945), authorizing the County Courts to assess 
county and poor taxes. J/d., 524. 
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COLOR OF TITLE: 
Vide Possession, 5. Statute of Limitations, 12. 


CONDITION: 
Vide Insolvents’ Bonds, 1, 2. Evidence, 36, 37, 38. 


CONSIDERATION: 


1. The consideration of a promise by an executor to pay the debt of 
his testator is his liabilty, and as that depends upon his having 
assets, if he has none, the promise is void. Williams vy. Chaffin, 


333. 

2. But if such a promise is founded upon any other consideration, as 
a benefit to the executor, or an injury to the creditor, it is 
binding, Jd., 333. 

3. But the inconvenience or injury to the creditor must be the result 
of express stipulation, not in consequence of a reliance upon 
the promise. Jd., 333. 

4. Therefore, where an executor not having assets, promised to pay 
the debt of his testator, and in reliance upon that promise the 
creditor neglected to prosecute his claim, held that he had no 
right to recover. I[d., 333. 

5. Although courts of law take no notice of bare equities, yet the for- 
bearance to enforce one is a sufficient consideration to support 
an action of assumpsit. Noblet v. Green, 517. 


Vide Bills of Exchange, 1. Contract, 1. Gaming, 1, 2. Remainder, 1. 
Evidence, 41. 


CONSPIRACY: 
Vide Slaves, 21, 22. 


CONSTABLES: 

Vide Sheriff, 9. Fixtures, 2. Sureties, 4. 

CONTRACT: 

1. Dictum per HENDERSON, Chief-Justice—He‘who makes a parol 
contract in the name of another, without sufficient authority, 
and receives the consideration, may be declared against as a 
contracting party, because the promise attaches to the con- 
sideration. Delius v. Cawthorn, 90. 

2. Executed contracts are not within the act of 1819, relating to con- 
tracts for the sale of lands and slaves. Choat v. Wright, 289. 


Vide Bills of Exchange, 3. Agent, 3. Agreement. 


CONVERSION: 


1, Possession accompanied with a claim of title is\a conversion. 
But a mere bailee who claims no title either for himself or 
his bailor, and upon a demand of possession only asks for 
time to surrender the property to his bailor, is not guilty of a 
conversion. Dowd v. Wadsworth, 130. 

2. Principles of law in respect to what constitutes a conversion, dis- 
cussed by HEenpERSON, Chief Justice. Jd., 130. 


CORONERS’ BONDS: 
1. The acts of 1777 (Rev. chap. 118) and 1785 (Rev. chap. 233), requir- 
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ing the obligees of official bonds of sheriffs and coroners to as-, 
sign them to persons injured by a breach of their conditions, 
was intended to facilitate the remedies of these persons, and 
not to take from them any rights which they had at common 
law. McRae v. Evans, 383. 

2. A bond given to a trustee, with a condition to secure the rights 
of others, may, at common law, be put in suit in the name of 
the trustee, and an injury to a cestui que trust assigned as a 
breach. IJd., 383. 

3. Dictum per HENDERSON, Chief-Justice, arguendo. The statute 8 
and 9 Wm. IIL, chap. 11, was intended to authorize courts of 
law to ascertain the actual damage incurred by the breach of 
the condition of a bond, and to prevent the defendant from 
being driven to have them assessed by an issue of quantum 
damnificatus awarded by the chancellor. Jd., 383. 

4. The act of 1793 (Rev. chap. 384), authorizing official bonds to be 
put in suit by persons injured by the misconduct of the officers, 
without an assignment, is in affirmance of the common law; and 
although coroners’ bonds are not mentioned in it, they may be 
sued in the same manner. I[d., 383. 


‘. 


COSTS: 


1. One who sues in forma pauperis neither recovers nor pays costs. 
Clark vy. «upree, 411. 

2. An order that a plaintiff may sue in forma pauperis extends only 
to the Court in which it was made. Therefore, if such an 
order be made in the County Court, and the cause is afterwards 
brought to the Superior Court, and the order is not renewed 


there the defendant, if he succeeds, will recover the costs of 
that Court. Jd., 411. 


Vide Jurisdiction, Arrest of Judgment, 1. Slaves, 1. 


COVENANT: 


. A covenant of seizin is broken if the vendor has no right to sell 
all the land within the boundaries of his deed. Wilson y, 
Forbes, 30. 

. The measure of damages upon a covenant of seizin is the price 
paid for the land and the interest upon it. Jd., 

. But if the vendee goes into possession under the deed, ‘and his title 
is rendered perfect by the act of limitations, he is only entitled 
to nominal damages for a breach of the covenant of seizin. 
Id., 30. 

. An actual eviction is indispensable to sustain an action upon a 
covenant of quiet enjoyment. Therefore, where there had been 
a recovery in ejectment, upon title paramount, and before the 
issuing of a writ of possession, or any actual disturbance of 
his possession, the defendant in the ejectment purchased from 
the plaintiff—held, that there was no breach of the covenant for 
quiet enjoyment. Coble v. Wellborn, 388. 

A recovery in trespass quore clausum fregit is tantamount to 
an eviction—as a judgment in that action implies that the plain- 
tiff is in possession, and the entry of the defendant a trespass, 
which the law compels no man to commit. J/d., 388. 

». It seems that a recital in a deed purporting to convey a fee, from 
which it appears that the vendor has but an estate for life— 
but which was intended only to describe the land conveyed, 
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does not qualify a covenant of quiet enjoyment, so as to confine 
it to the life of the vendor. /d., 388. 

7. In an action by the vendee against the vendor for a breach of the 
covenant of quiet enjoyment the rule of damages, when there 
is an eviction from the whole estate, is the purchase-money paid 
by the vendee. But when the eviction is only of a part of the 
estate, as of an estate for life, there is yet no rule of damages 
established. Williams v. Beeman, 483. 

8. Whether interest upon the purchase money can be recovered de- 
pends upon the circumstances of each case. Ordinarily it is 
given where the vendee is liable to the rightful owner for the 
profits. IJd., 483. 

9. A vendee who has been evicted by a paramount title can, from his 
privity of estate, recover on a covenant made to his vendor by 
the person from whom the latter purchased. J/d., 483. 

10. But in such a case, where the intermediate vendee sold at a less 
price than he gave—held, RuFrin, Judge, dissentiente—that his 
vendee could recover of the original vendor only the purchase- 
money paid by him. J/d., 483. 


DAMAGES: 
Vide Covenant, 2, 3, 7, 8, 10. 


DECLARATION: 
Vide Slander, 1, 2, 3, 4, 5, 6, 8. 


DEED: 

Where an instrument is signed by two persons, and but one seal is 
affixed, ordinarily it is to be taken as the deed of that party 
only whose name is written nearest to it. But it may be shown 
by proof, either on the face of, or dehors the instrument, that 
the other party adopted the seal. Yarbrough v. Monday, 493. 


Vide Trust, 1. Slaves, 12. Bond, 4. Evidence, 26, 27, 28. 


DEPUTY: 


For a mere non-feasance by a deputy, without any wrongful act, an 
action must be brought against the principal. Mitchell v. Dur- 
ham, 538. 


DEPUTY CLERKS: 


1. Deputy clerks can be appointed only in the mode prescribed by 
the act of 1777, sec. 86 (Rev. chap. 115). Shepherd vy. Lane, 148. 


DESCENT: 
Vide, Devise, 3. 


DETINUE: 


1. Where pending an action of detinue for a slave, that slave was sold 
at execution sale as the property of the defendant; a subse- 
quent recovery in that action is not evidence of title in another, 
brought against the purchaser at sheriff’s sale. Briley y. 
Cherry, 2. 

2. What is the effect of a judgment in detinue. Quere? Jd., 2. 

Vide Writ, 5. 
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DEVISE: 


1. The words “after all my debts are paid,” annexed to a devise of 
land do not confer upon the executor a power to sell. Dunn y, 
Keeling, 283. 

2. The act of 1789 (Rev. chap. 311) avoids all devises for the payment 
of debts, and renders words of the kind above mentioned 
nugatory. Id., 283. 

3. Although the succession is not destroyed by words excluding the 
heir, without making a disposition of the estate, yet that rule 
applies only where there is a single heir—because by law he 
takes what is not effectually disposed of by the will. But in 
partible inheritances, one of a set of heirs may be excluded in 
favor of the others, without a valid disposition of the estate, 
Hence, where a father, by will, gave one child a specific legacy, 
and added “ with which she must be contented, without receiy- 
ing any further dividend from my estate,” and then devised his 
land “to my children,” it was held that the words “my chil- 
dren,” were to be construed “the rest of my children.” 
Whether in that case, the children take by descent, or as de- 
visees. Qu.? Hoyle v. Stowe, 318. 

4. Where a testator directed that his widow should cultivate as 
much of his land during her life or widowhood as she pleased, 
and “the balance” was to be rented out by his executors—held, 
that the power of leasing extended to the whole estate, upon 
the determination of the widow’s estate for life. Jd., 318. 


DOMICIL: 


1. Debts due by specialty follow the personof the obligee,and are as- 
sets where he has a domicile. Leake v. Gilchrist, 73. 

2. Principles of the Lex Fori and Lex Domicilii discussed by Toomer, 
Judge. IJd., 73. 


BJECTMENT: 


1. Where one, upon his own motion, procures himself to be made a 
defendant to an ejectment brought against another, and offers 
no new plea nor evidence of title in himself, it is presumed that 
he adopts the plea and defends the title of his co-defendant. 
Gorham vy. Brenon, 174. _ . 

. Although the plaintiff in ejectment is bound to prove the person 
whom he makes defendant to be in possession, yet where one 
procures himself to be made a defendant, the plaintiff is not 
bound to prove him in possession; and if such a voluntary de- 
fendant is proved not to be in possession, the plaintiff is, not- 
withstanding such proof, entitled to a verdict. Jd., 175. 

. A writ of error can be brought only by parties and privies. Hence, 
in ejectment, the tenant, before he is made defendant, cannot 
bring error. Bledsoe v. Wilson, 314. 

. In ejectment, judgments by default against the casual ejector are 
set aside, when the declaration has not been served on the 
tenant. Jd., 314. 

5. A return of exeeuted by the sheriff, on a declaration in ejectment, 
is not sufficient foundation for a judgment by default against 
the casual ejector. Affidavit should be made of personal ser- 
vice on the tenant. /d., 314. 

. Where a declaration in ejectment is served by leaving a copy at 
the house, or with the servant of the tenant, judgment by de- 
fault against the casual ejector should not be entered without 
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a rule upon the tenant to show cause why such service should 
not be sufficient. Jd., 314. 
In ejectment the title must be truly stated in the declaration. A 


> joint demise can only be supported by showing a title in each ‘ 
; q of the lessors of the plaintiff to demise the whole. Hoyle v. 2 
ie, - Stowe, 318. 

“i aes §. Tenants in common may recover on a joint demise, because a 

: lease for years is but a contract for the possession, and their “t 

possession is joint. Jd., 318. ‘a 

se y, When the lessor of the plaintiff in ejectment claims title under a J 

ie a summary judgment entered up in his favor, he must prove that i 

’ BP the judgment was regularly obtained. McPherson v. McCoy, 391. E> 

} : 10. Where the mother of a bastard obtained judgment against the fel 
i a putative father, under the acts of 1740 (Rev. chap. 30) and 1799 : 


(Rey. chap. 531), and purchased his land under an execution 
thereon—held, that in ejectment for the land, she must prove 
the father had notice of her intention to move for judgment, 
or that the sheriff had returned non est inventus. Jd., 391. 


Vide Statute of Limitations, 3, 4,12. Error, 1. Covenant, 4. M 


a EQUITY AND EQUITABLE CLAIMS: ‘ 
Vide Possession, 4, 5. Consideration, 4, 5. 


EQUITY OF REDEMPTION: 4 
Vide Mortgage, 1, 2, 3. J 


ERROR: “ 
a 3 ‘ Vide Ejectment, 3. ‘ 


ESTOPPEL: bs 

< 1. A widow who continues the possession of her husband is bound By 

4 by an estoppel Which would bind him were he alive. Gorham 4 

v. Brenon, 174. 
. One claiming title under a party who is estopped to deny the title 
of the plaintiff is also bound by that estoppel. Phelps y. Blount, 
177. 
3. He who claims a title by estoppel is, as to those estopped, in the i. 
constructive possession of the land, and may maintain trespass. ‘ 4. 
Id., 177. oa 

4. A sale or pledge of property by one who has no title, in the pres- 
ence of the owner, without objection on his part, estops the 
latter from impeaching the transaction on the ground of his 
better title. Bird vy. Benton, 179. 

5. And it seems that such an act of ownership, not objected to by 
the owner, would authorize any bystander to deal with the 
pawner, if the pledge was satisfied. Jd., 179. 

The doctrine of estoppel has been beneficially applied to px uid 
tenants from denying the titles of their landlords, during the 
continuance of the lease, and also of the possession gained 
under it. But the estoppel is dependent upon the estate, and a | 
the possession consequent upon it, and after the lease has ex- * 
pired, and the possession fairly surrendered, the lessee is re- s 
mitted to any title he had in the land before the relation of 
landlord and tenant commenced. Smart v. Smith, 258. Beat’ 
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EVIDENCE: 

14. Where the clerk certified that “the following and none other” were 
the bonds executed by the sheriff, the certificate was held not 
to be evidence that no other bond was given. Governor vy. Me- 
Affee, 15. 

2. The record of the conviction of a principal felon is: admissible on 
the trial of the accessary, and is conclusive evidence of the con- 
viction of the principal and prima facie evidence of his guilt, 
State v. Chittem, 49. 

. The rule is the same where the principal felon is a negro and the 
accessary a white man, although the conviction was procured 
by the testimony of negroes, incompetent against the accessary. 
Id., 49. 

. On the trial of a white man charged asaccessory, the principal felon 
being a negro, the testimony of negroes is admissible upon the 
question of the principal’s guilt, but not to prove the incitement 
by the accessary. Id., 49. 

. Belief is more readily yielded to a probable than an improbable 
proposition. Upon this principle less strong and irrefragable 
proof will justify a jury in convicting of a misdemeanor than 
of a capital felony. But in both cases there should not be a ra- 
tional doubt of the guilt. State v. Cochran, 63. 

. Common reputation is the best evidence of the state of a man’s 
property where it is collaterally questioned. Jd., 63. 

. The contents of a letter directed to an endorser of a bill of ex- 
change at his residence, giving: him notice of its dishonor, may 
be proved by parol, without notice to produce the original. 
Faribalt vy. Ely, 67. 

. Evidence of what the justice meant by such a judgment is im- 
proper, as the entry must speak for itself. But it is otherwise 
as to the fact whether the merits were enquired into upon 
rendering it. Fersell v. Underwood, 111. 

. Other words besides those charged as slanderous may be proved 
on the trial as evidence of the malicious intent of the defend- 
ant, and this, as well where they are actionable, as where they 
are not. Brittain vy. Allen, 120. 

10. In action of slander, the word tree without explanation, ex vi 
termini, means a standing tree, IJdol v. Jones, 162. 

11. In an action for a malicious prosecution, can the defendant give 
in evidence what he swore to when suing out the warrant, or 
upon the trial of the indictment. Qu.? MeRae vy. Oneal, 166. 

. Where a witness was permitted to give this in evidence, with- 
out objection from the plaintiff, and a part of the defendant’s 
oath when suing out the warrant, detailed information given by 
anegro. Held, that the plaintiff having permitted a part to be 
given in evidence, the defendant had a right to have the whole 
stated. Jd., 166. 

. On a question whether there was probable cause for an arrest. 
evidence of suspicious behavior in the plaintiff the day before it 
was made is admissible, although there was no proof that the 
defendant knew of that conduct at the time of the arrest. Jd., 
166. 

. An interest in the event of a suit acauired after the commence- 
ment does not render a witness incompetent, unless that inter- 
ést was acquired from the party offering him. Rhem vy. Jack- 
son, 187. 

5. Proof may be offered of the bad moral character of a witness in 
order to discredit his testimony. State v. Boswell, 209, 
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16. The discrediting witness should not express an opinion upon 
particular knowledge of facts; nor upon the hearsay of 
strangers to the witness, whose testimony it is intended to 
discredit. But if his information is derived from proper 
sources, he may be asked whether he would believe the other 
upon his oath, or whether the other is worthy of credit upon 
oath. Id., 209. 

17. By the act of 1791 (Rev. chap. 354) neglecting to keep up a suffi- 
cient and lawful fence is rendered indictable; but the defend- 
ant must be convicted upon the testimony of three “indiffer- 
ent” witnesses. Held that the act introduced no new rule of 
evidence, but that the indifferent is synonymous tvith the word 
compentent. State v. Sawyer, 213. 

18. Dictum per TooMER, Judge.—A scire facias which sets forth that 
the defendant “was fined nisi according to act of assembly,” 
is not supported by an entry that the defendant being under 
recognizance “was called and failed.” State v. Raiford, 214. 

19. On a trial for murder, proof that a written paper found near the 
body of the deceased was given to the prisoner’s son for the use 
of his father, is a sufficient ground to permit the paper to go 
to the jury, with instructions to disregard it unless satisfied 
that it actually came to the prisoner’s possession. State v. 
Arthur, 217. 

20. A receipt for a specific sum of money, which it states to be in full 
of all demands, is not conclusive evidence that the specific sum 
was paid, or that it was in full of all demands. But sucha 
receipt is prima facie evidence of a settlement between the 
parties, and of a payment of the balance; and it is incorrect to 
say that it is only evidence of a payment of the sum men- 
tioned in it. Reid v. Reid, 247. 

21. Where two persons sign a receipt for money, and jointly promise 
to refund it if not legally paid, in an action by one of them 
against the person to whom the receipt was given for money 
had and received, the other is a competent witness for the 
plaintiff, there being no proof of the identity of the money 
sued for and that mentioned in the receipt. Smith v. Roun, 252. 

22. Where A, as the agent of B, received money from C to pay B, and 
neglected to do so, C, upon paying B in full, has no right, with- 
out a specific application, to offer these facts as an evidence of 
the payment of another debt due from him, in which A, the 
agent, is beneficially interested. Smith v. Fagan, 299. 

23. The certificate of the clerk of the County Court is evidence of the 
probate of a deed; but it is supposed to be the result of the 
facts proved by the record—and where it is contradicted by the 
record, it must be controlled by the latter. Burgess vy. Wilson. 
306. > 

24. The surety of a delinquent cashier is not a competent witness in 
an action brought to recover money improperly paid by his 
principal, and for which the latter is chargeable. State Bank 
v. Littlejohn, 381. 

25. A lease thirty years old is prima facie evidence of the time the 
lessee took possession and is admissible, although produced by 
the lessor in support of his title—especially where it was ad- 
mitted that the lessee took possession about the time of its 
date. Blair vy. Miller, 407. 

26. Parol evidence to control the description of land contained in a 

deed is in no case admissible, unless where monuments of 

boundary were erected at the execution of the deed. If the 
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description in the deed varies from these monuments, the 
former may be controlled by the latter. Reid v. Schenck, 415, 


7. The course and distance iu a deed cannot be altered by parol evi- 


dence of ex post facto transactions, unless those transactions 
tend to prove the erection of some monument of boundary con- 
temporaneously with the execution of the deed. IJd., 415. 

. Where the boundaries of land never were marked, nothing can 
alter the course and distance in the deed. Therefore, where a 
deed called for a front of six poles, and parol evidence was re- 
ceived to prove that six poles and six feet were intended, in the 
absence of proof that the line was run and marked—held, that 
the parol evidence was improperly received. Jd., 415. 

Co-defendants in an indictment cannot be witnesses for each 
other, unless they have been first acquitted or convicted, and 
this although their trials are to be had in different counties. 
Stale vy. Mills, 420. 

Secondary evidence of papers in the*possession of a party to a 
cause is admitted, after notice to produce the originals, not be- 
cause the originals are not produced, but because it is the best 
evidence in the power of the adverse party. State v. Kim- 
brough, 431. 

-This principle extends to criminal as well as civil cases; and the 
rule that no man is bound to criminate himself only protects the 
accused in the possession of the originals, and prevents him 
from being compelled to produce them. If, after notice, he 
objects to their production, the State has a right to prove their 
contents. Jd., 431. 

A notice to produce on a trial to be had “this day” is not confined 
to a trial on that day, but extends to a trial at any subsequent 
term. Jd., 431. 

. Whether persons who have an interest in property expectant upon 
the life-estate of another are competent witnesses for the pros- 
ecution in a capital charge against the tenant for life. Qu.? 
Id., 481. ’ 

But if their interest does exclude them, it may, however remote 
and contingent, whether legal or equitable, be assigned or re- 
leased, so as to render them competent. J/d., 431. 


, 


. A witness not interested in the event of the suit may be compelled 


to answer all questions on which the rights in litigation depend, 
except when his answer would subject himself to a criminal 
prosecution or make him liable to a penalty or forfeiture, or 
render him infamous. Therefore, where a witness declined 
answering because his answer would subject him to a civil 
action—held, that this was not a ground of protection. Jones 
v. Lanier, 480. 

In an action on a bond congitioned to perform the decree in a suit 
in which A and B were defendants—held, that the record of a 
suit in which B and C were were defendants did not support 
the breach assigned. Coleman vy. Crumpler, 508. 

. Held, also, that parol evidence to prove that the name of C was 
inserted in the bond by mistake, instead of the name of A, 
was inadmissible. Jd., 508. 

Whether the breach of a bond, conditioned to perform the final 
decree of the Supreme Court, is supported by evidence of a fail- 
ure to perform the decree of a Superior Court, to which the 
cause was afterwards remanded by the Supreme Court? Qu.? 
Td., 508. 

Proof of particular facts is inadmissible in impeaching a witness, 
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because such proof tends to a number of collateral issues, and 
because neither the witness nor the party offering him can be 
prepared to meet them. Barton v. Morphes, 520. 

a 40.Where a witness who supported another was asked if he had not 


— s heard the first accused of a particular larceny, it was held to : 
ay j be improper. Jd., 520. j 
> @ 41. Where there is no allegation of fraud the transfer of property in j 
ee BY the hands of a consignee may be presumed from letters of the i 


=. owner and vendee to the consignee, directing him how to hold 

; : the property, and without proof of a consideration. Coz v. 

- Gordon, 522. 

¥ 4 42. Where it was agreed to abide by the decisian of the Supreme 

4 Court, upon a case stated, an averment of a breach of that 

agreement was supported by proof of the decision of the Su- ; 
preme Court, upon a consideration of the whole case, although iY 


‘ s the judgment of that Court was not final, but a new trial was 

: - granted. Cowan v. Davidson, 588. 

Zz 4 43. Where an agreement in writing is made, and one of the contract- 
i ing parties and a third person agree by parol that its stipula- 


tions shall extend to them, in an action between the two last, 
the written agreement is competent evidence, and may be con- 
= @ nected with that on which the action is brought by parol tes- 
“ 43 timony. Hargrave v. Davidson, 535 ‘ 
Vide Judge's Charge, 1. Ferry, 3. Malice, 1. Foreign Laws, 1. Deed, 
1. Parties to an Action, 1, 3, 4. Slaves, 19, 20. Appeal, 5. De- 
\ 4 tinue, 1. Bills of Exchange, 1. Sheriff, 1. Registration, 1. Eject- 
ment, 1,2. Possession, 3. New Trial, 3. Wills, 2. Probate, 1. 


EXECUTION: 
1. A levy made and returned is waived by taking out an alias fi.fa. A roa 
venditioni with an alias fi. fa. clause is the proper writ to keep 
up the lien created by the levy, and the relation of the process, 
to the teste of the original fi. fa. Yarbrough v. State Bank, 23. k 
. An alias fi. fa. although founded on one which was returned “too 
late to hand,” has a lien on goods from the teste of the first. 
Id., 23. 
3. Where the conduct of the parties is bona fide, a fieri facias of a 
senior teste is entitled to a priority, and those of equal teste 
to an equality in dividing the proceeds of sales made by the 
sheriff, without reference to the time of their delivery to the 
sheriff, provided all are delivered before the return day and 
before the sale. Palmer vy. Clarke, 354. 
4. But where a plaintiff prevents his execution from being acted on, 
he is guilty of a legal fraud, and is postponed as to creditors 
who have endeavored to enforce their judgment. Id., 354. 
5. If a plaintiff instructs the sheriff not to sell under his execution 
unless some other creditor forces a sale, he loses his priority. 
Id., 354. : 
6. But these rules apply only between judgment creditors; as be- j 
tween them and the vendee of the defendant. all executions 
have the preference. /d., 354. 
. Where several writs of fieri facias have been issued on the same 
judgment, and have all been bona fide acted on without produc- 
ing satisfaction, the last of them relates to the teste of the “ 
first, and binds the property of the defendant from that time. 
But where the original, or any intermediate writ, never was de- 
livered to the sheriff, the lien is not carried back beyond the 
one on which the sheriff ree] Id., 354. 
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8, If the plaintiff in an original fi. fa. grants indulgence to the de- 
fendant, and afterwards issues an alias, this indulgence does 
not affect the lien of the first writ as to the defendant or his 
vendee. Arrington v. Sledge, 359. 

9. The proviso in the last section of the act of 1789 (Rev. chap. 311) 
does not prevent an execution from issuing under that act and 
the act of 1784 (Rev. chap. 226), where one of several heirs is a 
minor, but only directs that it shall not be levied upon the 
property of the infant defendant. Therefore, where judgment 
was obtained against several co-heirs, one of whom was an in- 
fant—Held, that the creditor might sue out his execution 
and obtain satisfaction from the assets in the hands of the 
adults. Bank of Newberne v. Stanly, 476. 

10. Dictum per HENDERSON, Chief Justice, arguendo. The proviso was 
probably intended only to apply to cases where the guardian had 
sold property of the infants to satisfy the debt, and this con- 
struction is justified by the fact that execution cannot issue, ex- 
cept upon motion, because circumstances may require some fur- 
ther extension of time to enable the guardian to realize the 
proceeds of the sale. I/d., 476. 

11. An execution against the land of an infant, under the acts of 
1784 and 1789, ought to appear upon its face to have issued 
after a stay of twelve months, and upon motion; otherwise the 
sheriff is not bound to levy it. Jd., 476. 


Vide Sheriff, 1, 2, 7, 8,9. Levy, 1, 2, 3, 4. 


EXECUTORS: 
Vide Aministrators and Executors. 


FEME COVERT: 
Vide Probate, 1, 2, 3, 4. 


FENCES: 


Vide Eridence, 17. 


FERRY: 

1. The exclusive right of keeping a ferry and taking tolls belongs to 
the sovereign; but he can grant the franchise to none but the 
owner of the adjacent lands. If the owner refuses to exercise 
the franchise, the grant may issue to another. But in such case 
compensation must be made to the owner of the fee for the use 
of the soil for that express purpose, although there is a public 
highway leading to the river on both sides. Pipkin v. Wynns, 
402. 

2. An order of the County Court granting to one tenant in common 
the exclusive right of keeping a ferry and receiving tolls, with- 
out default in the others, and without notice to them, is void. 
Td., 402. 

3. Twenty years’ enjoyment of a franchise raises a presumption of 
a grant. I[d., 402. 


FIXTURES: 
1. Erections made by a lessee for years, for the better enjoyment of 
his term, become part of the realty. But if made for the exer- 
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cise of a trade, or for the mixed purposes of trade and agricul- 
ture, they belong to the tenant, and may be removed by him 
during the term, or after its expiration. If the removal is 
made after the expiration of the term, the tenant is, in respect 
to his entry only, a trespasser. Pemberton vy. King, 376. 

2. Between the tenant and his creditors a fixture which cannot be 
moved without injury to the premises is, until severed, a part 
of the realty. Therefore a sale of it by a constable is a nullity, 
and a levy by a sheriff is not such a severance as will give him 
a special property in it. Jd., 376. 


FORGERY: 
Vide Indictment, 7, 8, 9, 10. 


FOREIGN LAWS: 


1. The act of 1823 (Rev. chap. 1193) directing the mode in which laws 
of other States shall be proved, is substantially complied with 
by a certificate under the hand and private seal of the Secretary 
of State, accompanied by a certificate of the Governor, under 
the seal of the State, as to the official character of the Sec- 
retary. State v. Jackson, 563. 

2. The existence of a foreign law is an inquiry for the jury; but that 
fact being ascertained, its construction and effect are questions 
to the Court. IJd., 563. 


Vide Slaves, 18. 


FRANCHISE: 
Vide Ferry, 1, 2. 


FRAUD: 

i. A fraud perpetrated upon an individual, without the use of false 
tokens, or any deceitful practice affecting the community at 
large, and without the aid of a conspiracy, but the result of a 
false assertion, is not*indictable. State v. Justice, 199. 


Vide Auction, 1. Slaves, 4. 


GAMING: 


1. The act of 1788 (Rev. chap. 284), for suppressing excessive gaming, 
is construed liberally; and if any part of the consideration of a 
bond be money won at play, the bond is void in toto. Turner 
v. Peacock, 303. 

2. So, if upon the compromise of an action upon a gaming contract, 
a bond be taken, it is void, notwithstanding the compromise, if 
money won at an illegal game form a part of the considera- 
tion. IJd., 303. 

3. A judgment won at cards, and delivered to the winner, cannot 
be recovered back under the act of 1784. Hudspeth v. Wilson, 
372. 

Vide Slaves, 10. 


GIFT: 
Vide Deed, 1. Slaves, 8, 4, 5. 


GRANT: 
Vide Possession, 2. 
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GUARDIAN: 


1. A guardian bond executed by an acting justice of the peace “to a 
B, and the rest of the justices,” &c., is nugatory. “Justices y, 
Wilson, 6. 

2. Such bonds should be made as prescribed by the act of 1762, chap 
69, sec. 7, to the justices present in court granting the guar- 
dianship. TId., 6. 

HEIRS: 


Vide Execution, 9; Partition, 1. 


HOMICIDE: 
Vide Manslaughter, 1, 2. Murder, 1, 2. 


HUSBAND AND WIFE: 


1, The statute 22 and 23, Charles II., giving to the husband the whole 
of the personal estate of his deceased wife, is in affirmance of 
the common law. Hoskins vy. Miller, 360. 


INDEMNITY: 


1. A promise made to a sheriff to indemnify him for doing an un- 
lawful act, or for omitting to perform his official duty, is void. 
The rule, however. is subject to the exception that the act be 
not one which is apparently lawful in furtherance of the 
sheriff's duty. Denson v. Sledge, 136. 

2. Hence a promise to indemnify a sheriff for neglecting to levy a fi. 


fa., or for postponing its execution, is void. But an indemnity 
to him for levying a fi. fa. against A upon goods in the pas- 
session of B is valid. /d., 136. 

8. Where the sheriff was a surety to the principal defendant and 
a party to the writ, which for that cause improvidently issued 
to him, it was held that the promise of a stranger to pay the 
debt on the return day of the writ, if the sheriff would not 
proceed under it, was void, although the writ improperly 
issued to the sheriff, and he was a surety for the debt. IJd., 
136. 


Vide Sheriff, 2, 3, 4. 


INDICTMENT: 

1. An indictment on the acts of 1798 and 1816(Rev. chaps. 501and 906), 
prohibiting the retailing of liquor by a measure less than a 
quart, which charges the retailing to be “by the small mea- 
sure,” is defective; the words “less than a quart” should be 
superadded to the description of the offence. State v. Shaw, 
198. 

2. Where one statute creates an offence, imposes a penalty and gives 
an action to recover it, and another makes the offence indict- —- — 
able, it was held (HENDERSON, Chief-Justice, dissentiente) that 
an indictment for the offence should conclude, “against the * 
form of the statutes.” Therefore as the act of 1784, sec. 14 
(Rev. chap. 227), prescribes the duty of overseers of the road, and 
the act of 1786, sec. 4 (Rev. chap. 256), makes the omission of 
that duty indictable, it was held that an indictment against an 
overseer, concluding “against the form of the statute,” was 
defective. State v. Pool, 202. 
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. Dictum per HEeENpDERSON, Chief Justice.—Where it is necessary to 
have recourse to two statutes to show the criminality of the act 
2 w charged in the indictment, it should conclude in the plural. But 

js a when that act is an infraction of one statute only, and the 


q % mode of prosecution and measure of punishment is prescribed 
: by another, it should conclude in the singular. Jd., 202. 
4. An indictment on a statute need not negative a proviso which 


vf :* merely withdraws a case from its operation; aliter where the pro- 

— - viso adds a qualification to the enactment so as to bring a case 

within it, which but for the proviso would be without the 

. statute. Therefore, an indictment on the statute of 1790 

4 against bigamy, which avers that the first wife was living at 

4 the time of the second marriage, is good, without an averment 

“ that the first marriage then subsisted. State v. Norman, 222. 

se 5. In an indictment for a forcible trespass upon personal property, 

: greater force must be averred than is expressed by the words 

— = viet armis. The trespass must involve a breach of the peace, 
or directly tend to it, as being done in the presence of the pros- 
ecutor, to his terror or against his will. State v. Mills, 420. 

6. Actual possession by the prosecutor must be averred; but an in- 
dictment which averred the legal possession of the prosecutor, 
and that the defendants with strong hand, unlawfully, violently 
and forcibly did seize, arrest and take from the prosecutor, was 
held sufficient. Id., 420. 

: Lo 7. An indictnfent for forgery must contain an exact copy of the 
forged instrument. And when a bank-note had been forged by 
raising its amount, and the sum mentioned in its body had been 
erased, and never filled up again—held, that it was proper to set 
it out with a blank. State v. Dourden, 4438. 

- @ . As such an instrument, from its tenor, purports to be of value, 

; & it is unnecessary to aver in the indictment that it was for @ 

4 specific sum. /d., 4438. 

a 9. An averment of the legal validity of an instrument is never neces- 

x sary in indictments for forgery, unless the instrument may, or 

_ may not, from its tenor, be of any validity—as where the for- 

a 2 gery is by signing a name in blank, it is necessary to aver the 

fi effect of such signature. IJd., 443. 

P 10. The doctrine of indictments for forgery, and of the difference be- 
Fe, tween the purport and the tenor of an instrument, discussed by 
RvurFin, Judge. Jd., 443. 

11. By the act of 1811 (Rev. chap. 809), to regulate proceedings on in- 
dictments in the Superior Courts, all defects in indictments are 
cured, except the omission of an averment of facts and circum- 
stances which constitute the crime charged. Nothing need be 

z stated of which proof is not required on the trial. Therefore, 

ve in an indictment for murder it is necessary to aver that a mortal 

; v. wound was” given, but the size and nature of the 

wound being matters not material to the description of the 

2 offence, nor a necessary part of the evidence, its dimensions 

$ 4 need not be stated. State v. Moses, 452. 
r * 12. An indictment concluding “and the jurors,’ omitting the word 
3 ; “so,” is sufficient. Jd., 453. 


i 
D 


18. An indictment for perjury, which sets forth that a warrant was 

4 tried in which A demanded of B twenty dollars for corn, &c., is 
sufficiently proved by producing a warrant between the same 
parties “for debt due by account,” without specifying the par- 
ticulars of the account. State v. Alexander, 470. 

14. An averment of the time when the offence was committed is un- 
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necessary, unless the time is a constituent part of the offence, 
Such an averment is frequently made, where offences commit- 
ted after a certain specified day are made criminal; or where 
the statute increases the punishment. But it seems that it is 
now in no case necessary. State v. Sam, 569. 


Vide Record, 2, 3. 


INDICTABLE OFFENCES: 
Vide Fraud, 1. Evidence, 17. Slaves, 6, 8, 10. 


INDORSEMENT: 
Vide Bills of Exchange, 4. Statute of Limitations, 13. Parties to an 
Action, 3. 


INFANTS: 
Vide Statute of Limitations, 5. Execution, 9. 


INSOLVENTS: 
Vide Clerk, 1, 2. 


INSOLVENTS’ BONDS: 


1, A condition “to appear and claim the benefit of the° act, &¢c., and 
not depart without leave,” is substantially the same as that 
prescribed by the act. Mooring v. James, 254. 

4. Where the defendant in the ca. sa. appeared at the return day of 
the writ, and upon an issue being made up, the cause was con- 
tinued, and afterwards the defendant made a default: Held, 
that the condition was broken, and the plaintiff entitled to 


judgment. /d., 254. 
Vide Bonds, 1. Swureties, 2, 3. 


INTEREST: 
Vide Corenaunt, 8. 


JUDGE’S CHARGE: 


1. A judge has no right to inform the jury how much weight is to 
be given to testimony; but it is his duty to inform them when 
it weighs nothing. Reid v. Schenck, 415. 

2. Under the act of 1796 (Rev. chap. 452), directing the conduct of 
judges in charges to the petit jury, it is the duty of the judge 
to recapitulate the testimony in such a manner as will divest 
it of immaterial circumstances, and so to present all the facts, 
on each side, that they may have their fullest legitimate opera- 
tion. An unfair and partial exhibition of the testimony only 
‘an be complained of. State v. Moses, 452. 

3. The weight of testimony is exclusively the province of the jury; 
but its nature, relevancy and tendency it is the duty of the 
judge to explain. J/d., 452. 

4, The duty imposed by the act upon the judge “to state, in a full 
and correct manner, the facts given in evidence,” does not con- 
fine him to the words spoken by the witnesses, but authorizes 
him to state all the circumstances attendant upon the examina- 
tion, to show how they are contradictory and how reconcilable, 
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and thence to submit a reasonable inference which may be 
drawn. Id., 452. 
5. Thus, where a witness testified that at the distance of ten paces, a, 
4 in a dark night, he saw the prisoner pull the trigger of a gun, ‘Se 
SS a and the judge informed the jury that if they believed the wit- whe 
k ness meant, that by the flash of the gun he saw the prisoner’s Rot 
hand upon the trigger, that would explain the apparent contra- ie 
5 diction—held, that the judge, by such instruction, did not trams- a 
a gress the limits of his duty. Jd., 452. 
} 6. Dictum per Rurrin, Judge.—If a judge, in his charge to the jury, 4 
presents only the inferences that can be drawn on one side, oe 
4 4 arrayed in solido, so as to constitute an imposing argument to Boe 
4 a the jury, without summing up on the other side, it is an eva- an 
F sion of the statute. IJd., 452. ¥ 



























* ‘JUDGMENT: 


P. 4 1. A judgment “that the plaintiff pay costs” is not a judgment on ' ¥ 
i the merits, because it may be upon matter collateral to them. * 
: Ferrell y. Underwood, 111. 


2. Upon sustaining a demurrer to a plea in abatement the proper ~ 
judgment is quod respondeas ouster. Casey v. Harrison, 244. 


: JUDGMENTS: 
: 4 1, A scire facias is a proper remedy against an administrator to re- Woe 
i 4 vive an unsatisfied judgment against his intestate. Smith v. bP 
> ; Fogan, 299. i! 
2. The word “debts” in the act of 1789, relating to joint obligations x 

i (Rey. chap. 314), includes judgments; therefore the remedy é 
5 ‘ upon a judgment against several. will survive against their per- 4 
4 sonal representatives. Jd., 299. wg 
4 Vide Trover, 1. Gaming, 3. “t 






* JURISDICTION: 
1. Under the powers conferred by the act of 1794 (Rev. chap. 414) " 
a single justice of the peace has jurisdiction of implied con- Ags 







tracts. Ferrell v. Underwood, 111. es 
2. Where upon the death of a man his wife appropriated mony 4 
belonging to his estate to her own use: held that it might be Oy 
recovered by warrant, without proof of an express promise , y 





to pay it. Jd., 111. 
Dictum per HEeNpeERson, Chief-Justice.—The jurisdiction of a sin- 
gle justice extends to all cases where a general Indebitatus von 
Assumpsit will lie. 7d., 111. ra 
. Where a defendant promised to pay a debt as soon as he had col- 
lected certain notes, it was held that a special action on the ee 
case was the only remedy for neglect in the collection, and that ia} 
a single magistrate had no jurisdiction of the matter, without a8 
proof of the receipt by defendant of the money due on the ok 





oF) 








a 









notes. Fentress v. Worth, 229. 42 
5. Under the acts of 1804 and 1820 (Rev. chaps. 650 and 1045), the en 
only mode of taking advantage of the want of jurisdiction is see > 





by plea. Allison v. Hancock, 296. 

. After an appeal to this Court the Court below can take no further nie? 
order in the cause unless a new trial is awarded here. State ¥ 
Bank v. Twitty, 386. 

7. If judgment be arrested in this Court the Court below can only 

collect the costs incurred there. Jd., 386. 
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8. Assumpsit cannot be maintained before a single magistrate upon 

an implied promise, where the plaintiff has an election to sue 

ah either in tort or in contract; the action must be brought in a 
2 Court which has jurisdiction in tort. Clark v. Dupree, 411. 

‘ 9. A superior Court cannot supersede the process of an inferior 
Court, unless the writ of supersedeas be auxiliary to the ap- 
pellate jurisdiction of the former. Bank of Newbern vy. Stanly, 
476. 


Vide Nonsuit, 1. 












JURY: 
Vide Challenge, 1, 2. Record, 4. Verdict, 5. Foreign Laws, 2. New 
Trial, 5. 









JUSTICES OF THE PEACE: 


1. Undertheactof 1790 (Rev. chap. 327), justices of the peace are liable . 
to an action of debt only when they take no bond from the ~~ 
sheriff; they are not liable where they have committed an hon- 4 
est mistake in the form of it. Governor v. McAffee, 15. - 

2. The acts of limitations of 1715 and 1814 (Rev. chap. 2 and 879), 
do not bar the action against the justices given by the act of 
1790. TJd., 15. 


Vide Jurisdiction, 1, 2, 3,4. Parties to an Action, 1, 2. 









LANDLORD AND TENANT: 
Vide Estoppel, 6. Fixtures, 1. 















LEASE: 
Vide Estoppel, 6. Ejectment, 8. Evidence, 25. 


LETTERS OF ADMINISTRATION: ‘ 
Vide Adminstrators and Exrecutors, 8. 


LEVY: 

1. A seizure of goods upon an execution is a constructive payment 
only where unless so considered an injury will occur—as where 
the sheriff has seized, but will not sell. In the matter of King, 
341. 

2. But in all cases where the defendant has recovered possession of 
the goods, either with or without the consent of the sheriff, the 
seizure is no payment, and a new execution may issue—and this 
as well where there are several defendants as where there is a 
but one. Jd., 341. a 

3. Where a justice of the peace finds the plea of plene admisistravit 4 
in favor of the defendant and issues a fieri facias, which is 
levied on the land of which the debtor died seized, upon a re- 
turn thereof to the County Court, and an award of a venditioni 
exponas on a scire facias against the heir, the levy is mesne 
process in the new suit against the heir, and creates no lien 
upon the land. Jrivin y. Sloan, 349, S4 

4. But where the fieri facias is against a living debtor, the subse- a 
quent return is only a mode of placing the proceedings upon 4 
record, and the levy binds the land from the time it was made. 

Id., 349. 


Vide Sheriff, 1. Execution, 1. 
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| LIEN: F 
SH ~—SséViide Eecution, 1, 2, 3, 7, 8. Levy, 3, 4. se: 
Ny ; J m. 
4 LOST PAPERS: % 
‘ Vide Possession, °. 3 
; MAIMING: 4a 


Vide Malice, 1, 2, 3. 


Z MALICE: 


1. In a prosecution under the act of 1791 (Rev. chap. 339) for prevent- 
& ing malicious maiming the intent to disfigure is presumed from 
the act of maiming, unless the contrary appear. State v. Craw- 4 
ford, 425. .y 
2. Under that act the corpus delicti is complete, if the maim be com- 
. mitted on purpose, and with intent to disfigure, although with- 
¢ out malice prepense. I[d., 425. 
8. Dictum per RuFrin, Judge.—The words “malice aforethought,” 
in the act of 1791, do not mean an actual, express, or precon- 


A FS, ceived determination; but import an intent, at the moment, to do, 
( without lawful authority, and without the pressure of neces- 
a ; sity, that which the law forbids. Id., 425. 


. 4 Vide Murder, 2. 


MALICIOUS PROSECUTION: 


Case for malicious prosecution lies for the abuse of valid process; 

but for an arrest under process void in itself, or issued by a 

Court having no jurisdiction, trespass is the proper remedy. ‘oy 
; Allen v. Greenlee, 370. 


Vide Evidence, 11, 12, 13. 







MANSLAUGHTER: 


1. A homicide may be justified whenittakes place topreventa threat- 
ened felony, but not when inflicted as a punishment of one 
already committed. State v. Roane, 58. 
2. To justify the homicide of a felon, for the purposeof arresting him, 
the slayer must show not only a felony actually committed, but 
also that he avowed his object, and that the felon refused to Z 
submit. Jd., 58. : 










MASTER AND SLAVE: 
Vide Slaves, 19, 20. 











MORTGAGE: 

1. If the mortgagee obtains judgment and execution for the mort- } 
gage debt, and under the act of 1812 (Rev. chap. 830), sells the 
equity of redemption and becomes the purchaser, how is the 
relation between him and the mortgagor affected thereby ? Qu.? 
Coxe v. Camp, 502. 

2. Does he abandon his mortgage and become the owner of the land 
to all purposes, and liable to pay the mortgagor the amount 
he bid at the sale, or is he still liable to an account and re- 
demption? Qu.? Idi, 502. 
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3. If a third person buys at such sale does he hold the whole equit- 
able estate in the land, and is he entitled to call for the legal 
title without payment of anything beyond his bid? Qu.? 74d, 
502. 

4. But in such a case, the contract of sale being made with the 
sheriff, whatever may be right of the mortgagor in equity, he 
cannot, at law, recover the sum bid by the mortgagee. I/d., 
502. 


MURDER: 


1. Provoking language does not justify a blow, and if an instrument 
calculated to produce death be used, the slayer is guilty of 
murder. State v. Merrill, 269. 

2. Malice is presumed from the nature of the instrument and from 
the want of a legal provocation, and it is a matter of indiffer 
> a ae the temper of the prisoner be mild or violent. 
Td., 269. 


NAVIGABLE RIVERS: 


1. The English rule for determining whether a river is navigable or 
not, viz., the ebb and flow of the tide, is not applicable in this 
State. Wilson v. Forbes, 30. 

2. What general rule shall be adopted to determine the character of a 
water course. Qu.? Jd., 30. 

3. But a stream eight feet deep, sixty yards wide, and with an unob- 
structed navigation for sea vessels from its mouth to the 
ocean, is a navigable stream, and its edge at low water mark 
is the boundary of the adjacent land. J/d., 30. 


NEGROES: 
Vide Evidence, 2, 3, 4. 


NEW TRIAL: 


1. Where a verdict is against the evidence a new trial can be granted 
only by the judge who tried the cause. Alley v. Hampton, 11. 

2. Where the judgment below was rendered upon a point reserved, 
which did not appear upon the record, the remedy is to grant 
a new trial. Dunett v. Barksdale, 251. 

3. As the State has no right to inquire into the temper of the 
prisoner unless it be put in issue by him, where proof was re- 
ceived of the prisoner’s violent temper, it was held, per Henpzr- 
son and HAtt, that as this question may have affected the ver- 
dict, a new trial should be granted. State v. Merrill, 269. 

4. But Rurrin, dissentiente, held that as the evidence, although im- 
proper, could not vary the result, it was useless to disturb the 
verdict. Jd., 269. 

5. Where a question of law has been improperly left to the jury, a 
new trial will not be awarded, if the jury decided it correetly. 
State vy. Jackson, 563. 


NOLLE PROSEQUI: 
Vide Slaves, 1. 


NONSUIT: 

1. After a verdict in a cause commenced in the County Court, of 
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which a single magistrate had jurisdiction, judgment of non- 
suit cannot be entered, as is provided by the act of 1777 (Rev. 
chap: 115, sec. 10), respecting suits commenced in the Superior 
Courts. Allison v. Hancock, 296. 

2. Under the act of 1777 the Court will not order a non-suit, unless 
on motion of the defendant. 


Vide Statule of Limitations, 1. Jurisdiction, 5. 
NOTICE: 


Dictum per TooMER, Judge.—Notice to produce papers in the posses- 
sion of the opposite party is unnecessary in three cases— 

ist. Where a duplicate original is offered. 

2d. Where the instrument to be proved is a notice. 

3d. Where the action is of a kind to give the opposite party notice 
that he is charged with the custody of the paper, as in trover 
for a note. Farbalt v. Ely, 67. 


Vide Evidence, 7, 30, 31, 32. 


NUL TIEL RECORD: 
Vide Appeal, 3. 


OVERSEERS OF THE ROAD: 
Vide Idictment, 2. 


PARTIES TO AN ACTION: ° 


1. In an action upon a bond made to a number of persons as a class, 
by the name of their class, as with the justices of a county, all 
who belong to the class must join, and upon non est factum 
pleaded, it must be averred and proved that the plaintiffs do 
belond to that class. Justices Ehringhaus, 511. 

2. Where a bond was given to “the justices of the Court of Pleas 
and Quarter Sessions,” and sundry persons joined as plaintiffs, 
averring themselves to be justices, but offered no evidence of 
their character, it was held—HENDERSON, Chief Justice dissen- 
tiente—that they could not recover, although the defendant had 
not, by any special plea, denied that they were justices. /d., 
511. 

3. Dictum per RvuFFIN, Judge, arguendo.—In actions of debt upon en- 
dorsed bonds the general issue does not put the endorsement in 
issue, but it is different in assumpsit upon endorsed promissory 
notes, because in the first case, the debt is created by the exe- 
cution, and is not affected by the subsequent endorsement; but 
in the last, the making of the note and the endorsement does 
not constitute the promise, being only a circumstance proving 
the existence of a debt, from which a promise is inferred. /d., 
511. 

4, Dictum per HENDERSON, Chief-Justice, arguendo.—The delivery of 
the bond and the character of the plaintiffs are distinct aver- 
ments: and the latter are not being denied by the plea of non 
est factum, need not be proved. Jd., 511. 


Vide Ejectment, 1. 


PARTITION: 


1. To render a partition between co-heirs under an order of the 
County Court valid it must appear that a petition was filed, that 
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all the heirs were represented, that the commissioners were 
sworn, and that they returned their proceedings under their 
hands and seals. A partition made without these requisites is 
not validated by the assent of the heirs at the time, nor by their » 
subsequent acquiescence. Anders y. Anders, 529. 

2. Whether a partition made by parol, with livery of seizin, is valid 
in this State? Qu.? Jd., 529. 


PAYMENT: 
Vide Bills of Exchange and Promissory Notes, 3. Evidence, 22. Levy, 
ie ‘ 


PAUPERS: 
Vide Costs, 1, 2. 


PERJURY: 
Vide Indictment, 13. 


PLEAS AND PLEADING: 


1. A plaintiff is not permitted to reply several matters to any plea, 
except that of a set-off. Watts v. Greenlee, 87. 

2. The case of Worth v. Fentress, allowing several replications to the 
plea of set-off, approved by Rurrtn, Judge. I[d., 87. 


Vide Abatement, 1, 2, 3. Jurisdiction, 5. Ejectment, 1. Practice, 1, 2. 
Parties to an Action, 1, 2, & 4 


PLEDGE: 
Vide Surety, 1. 


POSSESSION: 


1. One who is in possession of the property of another is bound to 
surrender it upon the demand of the owner; but if he does not 
know the applicant to be the owner, he has a right to reason- 
able proof of that fact. Dowd v. Wadsworth, 130. 

2. The act of 1791 (Rev. chap. 346), making twenty-one years’ pos- 
session, under visible boundaries, without a grant, conclusive 
against the State, is founded upon the supposed loss of title 
papers setting forth those boundaries. Rhem v. Jackson, 187. 

3. Possession for twenty-one years, up to a visible line, although 
it may be evidence in ascertaining the boundaries set forth in 
a deed, is not conclusive that the visible line is the true 
boundary. I/d., 187. 

. Possession by one having only an equity in land is considered as 
the possession of him who created that equity. Rhodes v. 
Brown, 195. 

5. Hence, where a vendee under articles for a purchase, was in pos- 
session, claiming for himself, his possession enures to ripen the 
defective colorable title of the vendor; and a subsequent pur- 
chaser of the legal estate from the vendor can recover in eject- 
ment against the vendee. Jd., 195. 


Vide Conversion, 1. Ejectment, 2. Estoppel, 1, 3, 6. Slaves, 5, 14, 15. 
Ferry, 3. Statute of Limitations, 12. 


POWERS: 
Vide Surety, 1. Devise, 1, 4. Administrators, 8. 
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PRACTICE: 


1. If an administrator pleads fully administered, except a certain 
ie. sum, and as to that sum sets forth judgments confessed by him, 
Nad a giving-the particulars of each, the plaintiff cannot impeach any 
® of those judgments for fraud, unless upon a special replication. <= 
_ a Bell v. Davison, 397. 3 
2. But if, according to the loose practice adopted in the Courts of Pay 
¥ this State, the defendant pleads that he has confessed sundry , 
judgments at a certain term of the Court, without giving any <3 
particulars of them, the plaintiff may, under a general replica- ® 
tion, impeach any judgment offered by the defendant in sup- 
port of his plea. IJd., 397. 
A 8. Where, upon the plea of plene administravit praeter, the adminis- 
: tration account was referred to the clerk, and he was directed 
= to ascertain how the assets were disbursed or confessed, with 
liberty to each party to except, and the report to be evidence 
on the trial, and the clerk excluded one judgment confessed 
by the defendant, because it was on a note not due at the time 
of confession, and part of another because it was for more 






y | than the debt, and stated the reasons why he had excluded 
. = them on the face of his report—held, the defendant having filed 
9 no exceptions, that he was concluded by the report. Jd., 397. 


PRINCIPAL AND ACCESSORY: 
“ The rules of law respecting principal and accessory commented 
j upon. State v. Chittem, 49. 


Vide Evidence, 2, 3, 4. Slaves, 22. 


-_ a PRINCIPAL AND AGENT: 
‘ Vide Agent. Sheriff, 11. 
p PRIORITY: 
rq Vide Eaccutors and Administrators, 2. Sheriff, 2. Scire Facias, 1. 
“s x Execution, 3, 4, 5, 6. 
7 @e 
PRIVITY OF ESTATBE: 


1. Privies in estate are those who succeed only to the rights of their 
vendor. A purchaser at a sheriff’s sale is not privy to the de- 
bP fendant in the execution, as he succeeds also to the rights of the 
Ss : plaintiff. Briley v. Cherry, 2. 
Vide Covenant, &. 
PROBATE: a 
“a 1. By the act of 1715 (Rey. chap. 3), as explained and amended by 
° the act of 1751 (Rev. chap. 50), a deed to convey the lands of a 


feme covert must, except in case of her inability to attend, be 
acknowledged by the husband and wife in open Court. Proof ‘ 


by witnesses of the execution is not sufficient. Burges v. Wil- Ao 

son, 306. | e . 
. 2. Under these acts the proper mode to bar the wife, she being able 3 
_ to attend, is for the husband and wife to acknowledge the deed 


personally in open Court, and then for one of the Court to take wt 
the private examination of the wife. Jd., 306. 

4. When the wife cannot attend, the deed must be first proved as to 
the husband, and then a commission issued to two or more 
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commissioners to take the acknowledgment and privy examina- 
tion of the wife. IJd., 306. 

. Where a justice was directed to take the private examination of 
the wife before the deed was proved as to either the husband or 
the wife, who, upon making his report, proved the execution of 
the deed by the husband and wife, and also certified as to her 
private examination—held, that the deed was inoperative, 
and did not bar the heir of the wife. Jd., 306. 

5. Upon the probate of a will in the Superior Court, under an issue 
of devisavit vel non, the clerk of the Superior Court should re- 
turn the will with a certificate of its probate to the County 
Court. <A copy of the will and of this certificate, under the 
seal of the County Court, is a sufficient attestation of the 
probate. MeNeill v. McNeill, 393. 

. A certificate, under the seal of the County Court, that a will was 
proved in the Superior Court, and afterwards ordered by the 
County Court to be recorded, is not a sufficient attestation of 
the probate. Jd., 393. 

7. Dictum per HALL, Judge.—A copy of the record of the Superior 
Court, certifying that a will was proved in that Court, with a 
copy of the will, is sufficient. Jd., 393. 

. The probate of a will ought regularly to appear upon the minutes 
of the County Court, and the will iteelf ought to be recorded. 
Sumner v. Roberts, 527. 

. Although the certificate of the clerk on the will itself has been 
commonly received as sufficient, yet if this certificate be made 
and signed by the deputy it is not a legal probate, and the fact 
that the original is on the files of the Court will noi aid it. 
Id., 527. 

10. In this State does any length of time dispense with the necessity 
of a probate? Qu.? TJd., 527. 


Vide Evidence, 23. 


RECEIPT: 
Vide Fridence, 20, 21. 


RECOGNIZANCE: 
Vide Amendment, 2. NSherijf, 12. 


RECORDS: 

1, Where an error is committed in engrossing the judgment of this 
Court it must be corrected by the minutes. State Bank v. 
Twitiy, 386. 

2. In the record of an indictinent it is proper to state it as taken “at 
a Superior Court of law.” and not “at a Superior Court of Law 
and equity.” State v.. Kimbrough, 431. 

5. In a record which states that “at a Superior Court begun, &c¢.. pre 
sent the Hon. A. B., Judge,” it will be intended that the judge 
was present in his official character. Jd., 431. 

4. The manner in which inferior Courts exercise their powers must 
appear upon the record of their proceedings—no intendment is 
made to support their acts—but superior Courts are supposed to 
do everything in the prescribed manner and form. Therefore, 
where it appeared on the record of the Superior Court, that a 
grand jury was empaneled, but it was not stated that they 
were sworn, upon a motion in arrest of judgment made in this 
Court, it was held sufficient. Jd., 431. 
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5. Where a cause is removed for trial it is the exclusive duty of the 
judge of the Superior Court to determine the fact whether the 
transcript of the record was certified under the seal of the c 

Court, and this Court will not revise his decision. State v. : a 

"y : Moses, 453. : 


VARs Vide Evidence, 18. Appeal, 6. Amendment, 2. S 



























* 4 REGISTRATION: am 
<3 ' | 1, Where a deed of trust was proved within the prescribed period, and % 
: an entry made of the probate and order of registration, but the 
ae 3 fees not being paid, the clerk informed the person who brought Pes? 
4 it that it should not be registered, and offered it to him again. ae 
¥ It was held, that while the entry remained parol evidence was eo 


not admissible to contradict it, and that the default of the 
clerk in not handing it to the register did not affect the right of 
the vendee. Ridley v. McGehee, 40. 


PRR CVViide Trust, Deeds of, 1, 2. Slaves, 3, 4. 


3 )~=—s REMAINDER: 


1. Where A, for a valuable consideration and for the love he had to 
his grandson B, by deed of bargain and sale conveyed land to B, 
“reserving an estate for life to C,” the son of the bargainor— g 
held, that C, under the deed, took an estate for life. Smith v. 
Grady, 395. 


‘Vide Sjqves, 12, 17. 
9. «REMOVAL OF CAUSES: 

a Vide Records, 5. , 4 
RETAILING: ; 
x : Vide Indictment, 1. 


ng’ 4 REVERSAL OF JUDGMENT: 

“€ ’ 1. Where a cause was dismissed without any apparent reason, the 
i q judgment was reversed and the cause remanded. State Bank 
: v. Twitty, 176. 

‘ SCIRE FACIAS: 

' Vide Judgments, 1. 


3HE Ss SCIRE. FACIAS AGAINST HEIRS: 


1. On several writs of scire facias against heirs, the first creditor 
fF ; who obtains judgment and execution, and proceeds thereon, is i 
entitled to a priority. Irwin v. Sloan, 349. 5 


SET-OFF: 
' Vide Bills of Exchange, 1. 1) 


SHERIFF: 


1. In an action by a sheriff for property levied on by him his in- 
dorsement on the execution is competent evidence to prove the 
levy. Loftin v. Hugins, 10. 
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2, A sheriff has a right, at his own peril, to apply money raised under 
final process, to any writ in his hands. Therefore, where a 
sheriff had a number of fi. fas. in his hands, of equal teste, one 
of which was an alias founded on a prior return of “too late to 
hand,” and being indemnified by the plaintiff in a junior fi. fa, 
sold property, and returned that he would not have acted under 
any of the writs without an indemnity. It was held that the 
sheriff, by his return, had appropriated the money made, to the 
writ on which he was indemnified, and that the plaintiff in the 
junior fi. fa. was entitled to it, not only in preference to those 
writs which were in all respects equal to his, but also as to 
the alias. .Yarbrough v. State Bank, 23. 

3. Is the sheriff bound to act under an execution at his own peril, and 
can he in any case demand an indemnity? Qu.? Id., 23. 

4. If bound thus to act, is the above return false as to the other 
writs in his hands. Qu.? /d., 23. 

5. The act of 1777 (Rev. chap. 118, sec. 8) and the statute 23d Hen., 
6, chap. 10, apply only to bonds given by persons in the ward 
of the sheriff, uot to bonds given upon writs of fi. fa., and the 
latter are good unless given upon a consideration void at com- 
mon law.. Denson vy. Sledge, 136. 

G6. The act of 1807 (Rev. chap. 731), authorizing sheriffs to take 
forthcoming bonds, does not interfere with the rules of the 
common law touching the duty of a sheriff; it is merely per- 
missive, and no agreement can be enforced under it which is 
not strictly in pursuance of it. Jd., 136, 

7. Where a sheriff has raised money under several executions, and 
is at a loss how to distribute, the Court will, in a summary way, 
upon the facts stated in the return, advise how it should be dis- 
tributed. Washington vy. Sanders, 343. 

$8. But where a sheriff voluntarily makes an appropriation of money 
in his hands to one of several executions, the Court will not, 
upon a rule, deprive the plaintiff in that execution of the money 
thus paid him, but will leave the persons aggrieved to their ac- 
tion against the sheriff. Jd., 343. 

9. Where A sued out an original attachment directed to the sheriff 
or any constable, and returnable to the County Court, or before 
any justice, but at no certain day, which was levied by a con- 
stable, and afterwards B sued out an attachment against the 
same person, and levied upon the same property, which was 
in all respects regular, obtained the first judgment, and issued 
his venditioni exponas, upon which the sheriff returned a sale 
and paid the money into Court; and afterwards A obtained 
judgment and had execution; upon a rule to distribute the 
money, held— 

1. That the return of the sheriff was an appropriation of the money 
to the first execution. 

2. That the attachment of A, being returnable at no certain day, 
and before no certain Court, was void. y 

3. That although an appearance by*the defendant cured many de- 
fects in the process, yet in cases of original attachments, where 
there was no appearance of the defendant, both a legal seizure 
of the property levied on, and a due advertisement, were neces- 
sary to render the judgment valid; and as a constable was not, 
without special order, authorized to make the seizure, it was 
illegal, and the judgment a nullity. Jd., 343. 

10. Upon rules on the sheriff to apply money in his hands to partic- 
ular writs, the Court proceeds solely on the facts stated in his 
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return. Affidavits of extrinsic facts will not be heard. Jd., 






343. 
11. Dictum per HENDERSON,’ Chief Justice—No analogy exists be- ea 
tween the sheriff and an ordinary agent, so as to enable a per- ee 





son whose goods are sold by the former to recover the price in 





his own name, as the principal can, in a sale by the latter—be- ; 
cause the power to the sheriff is irrevocable. Coxe v. Camp, ae 
502. 2 
ta BS 12. Where a prisoner was committed to the custody of thesheriff until 
a f he entered into a recognizance to keep the peace, and for his ap- 
xT pearance, it was ae Judge, dissentiente, and RUFFIN, iW? 
: A Judge, dubitante—that the sheriff was not a judicial officer au- 

s wy - thorized to take a recognizance. But the recognizance not be- | 
od 4 ing taken by the sheriff as a judicial officer, but simply signed a. 
is i by the parties, and attested by him, without the addition of his Pm 
: : office, it was held—HA tt, Judge, dissentiente—not to be a recog- ; 
nizance, but a simple obligation. State v. Mills, 555. 


Vide Indemnity, 1, 2, 3. Writ, 2. Swureties, 2. Levy, 1, 2. Assign- 
" ment, 2. Ewecution, 3,5, 11. Fixtures, 2. Ji 














| SHERIFF'S BONDS: 

: Vide Justices of the Peace, 1, 2. Evidence, 1. Coroner’s Bonds, 1. 
A SHERIFF'S DEED: 

Vide Assignment, 1. i 

SHERIFF'S DEPUTY: ia 

Vide Deputy, 1. 


SHERIFF'S FEES: 4 


- OF Vide Slaves, 1, 2. 
a ‘ ° ~* 
a ’ SHERIFF'S RETURN: iF 


a ‘ Vide Execution, 2. Sheriff, 2, 4, 9, 10. Ejectment, 5. a 


“4 SHERIFF’S SALE: 


Vide Privies, 1. Detinue, 1. Assignment, 1. Executors and Admin- 
istrators, 1. Auction, 1. Mortgage, 1, 2, 3, 4. 










SLANDER: 


1. In declaring for slander, the office of an innuendo is to correct 
words not in themselves actionable with some precedent fact 4 
formally averred which explains their meaning. Watts v. 
Greenlee, 115. ig 

2. Words not in themselves actionable cannot be rendered so by an 
innuendo without a prefatory averment of extrinsic facts 
which explain their meaning and make them slanderous. /d., a 
115. 

8. Hence, when the words were “all W.’s girls are big,” and the de- oe 
claration contained no averment of a fact affixing a slander- eo | 
ous meaniug to the words, an innuendo, affirming the mean- 
ing to be “big with child to negro B,” was held to be insuffi- 
cient, and the declaration to be defective. I[d., 115. 

4. The word “publish” is insufficient in a declaration for slander, 
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without charging the words to be spoken in the presence and 
hearing of the others. Jd., 115. 

. The act of 1808 (Rev. chap. 748) has given a precise meaning to 
the term “incontinent,” and having rendered a charge of it 
against a woman actionable, a count, charging the defendant 
with saying the plaintiff. is “incontinent,” without prefatory 
matter and without an innuedo, is good. 

. In a declaration for slander the innuendo must contain a rational 
inference from the colloquium or other introductory matter. 
Brittain y. Allen, 120. 

7. The colloquium and introductory matter are put on the record 
that the Court may see if the jury have made a reasonable 
construction of the words. J/d., 120. : 

. A declaration in which the words spoken and the innuendo 
were first set forth, and then a fact necessary to warrant the 
innuendo, was held sufficient. Jd., 120. 

9. The words “he has stolen my bee tree,” refer to the tree and not 
to the bees or honey, and if a standing tree is meant, they are 
not actionable. Idol v. Jones, 162. 

10. The words “he was a rogue, and kept at home a rogue-hole, and 
harbored rogues,” are not actionable. Jd., 162. 


Vide Evidence, 9. 


SLAVES: 

1. Where a slave has been confined in jail upon an indictment for 
murder, and a nolle prosequi is entered, the owner, having had 
due notice of the charge, is liable under the acts of 1793 and 
1795 (Rev. chaps. 381, sec. 2, and 488, sec. 7), for the jail fees, 
as well as the Court costs. State v. Isaac, 47. 

. An owner has notice of a capital charge against his slave, in case 
of a conviction, is not only bound to pay the prison fees, but 
also the fee allowed by act of 1797 (Rev. chap. 484) for carrying 
the sentence into execution. State v. Jones, 48. 

. The seventhgsection of the act of 1784 (Rev. chap. 225), requiring 
sales and gifts of slaves to be in writing, attested by a witness 
and registered, was passed for the protection of creditors and 
purchasers only. Under it a gift or a sale is good between the 
parties without a deed properly attested, and if by deed thus 
attested, without its being registered. Palmer v. Faucett, 240. 

. The act of 1806 (Rev. chap. 701), avoiding gifts of slaves un- 
less in writing, attested by a subscribing witness and regis- 
tered, is a statute of frauds made for the protection of donors, 
and under it a deed is inoperative against the donor, unless 
duly attested and registered. Jd., 240. 

. The act of 1820 (Rey. chap. 1055), for quieting the titles of per- 
sons in possession of slaves, does not pass the title to a donee 
who has been in possession three years under a gift void by 
the act of 1806. Jd., 240. 

. The master is not liable to an indictment for a battery committed 
upon his slave. State v. Mann, 263. 

- One who has a right to the labor of a slave, has also a right to all 
oy means of controlling his conduct which the owner has. 
Td., 263. 

. Hence, one who has hired a slave is not liable to an indictment for 
a battery on him, committed during the hiring. Jd., 263. 

. But this rule does not interfere with the owner's right to damages 
for an injury affecting the value of the slave, which is regu- 
lated by the law of bailment. Jd., 263. 
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10. It is not an offence either at common law or by statute to gamble 


il 


with a slave. State v. Pemberton, 281. 

. A sale of a slave accompanied by a delivery is valid,and transfers 
the title, notwithstanding no bill of saJe is executed, nor any 
memorandum of the contract signed by the parties thereto. 
Choat v. Wriyht, 289. 

. A slave was given by deed to A, “saving and reserving the use of 
said slave during my (the donor’s) natural life, and the natural 
life of my (the donor’s) beloved wife.” Held, that the limita- 
tion over after the life estate was too remote, and therefore 
void at common law. Sutton v. Hollowell, 185. 

. The proviso in the act of 1820 (Rev. chap. 1055) extends not only 
to gifts void by the act of 1806 (Rev. chap. 701), but also to 
those which are void by the act of 1784 (Rev. chap. 225). Peter- 
son Vv. Williamson, 326. 

. Where a parent before the year 1806, being unembarrassed, made 
a parol gift of a slave to a child, and the child and slave re- 
sided in the family of the parent—held that the gift was void 
as to creditors of the parent, whose debts were contracted 
twenty years afterwards. /d., 326. 

. The gift is so absolutely void against purchasers and creditors 
that an open and notorious adverse possession by the child, to- 
gether with perfect bona fides in both the parties, cannot val- 
idate it against creditors of the donor, without respect to the 
time when their rights accrued. IJd., 326. 

. Dictum per RuFrrrn, Judge.—The construction of the act of 1784 
(Rev. chap. 225), by which parol gifts of slaves were held to be 
valid between the parties, but void as to purchasers and credi- 
tors, was founded in error, but has prevailed so long as to be 
beyond the reach of judicial correction. Jd., 326. 

. Slaves were, before the act of i023 (Rev. chap. 1211), by deed lim- 
ited to a woman “and her children at present living and those 
she may hereafter have, to have, &c., to her in manner afore- 
said, for life, and afterwards to her present children, and any 
which may hereafter be born.” Held, that the limitations be- 
ing in succession, the mother took the whole interest. Smith 
v. Tucker, 541. 

. Held, also, that if the deed had been executed in a State where 
such limitations of slaves are valid, they would have been sup- 
ported here. J/d., 541. 

. On an indictment against a slave for a capital offence the master 
cannot be compelled to testify. State v. Charity, 543. 

. If the master waives his privilege, has not the slave a right to 
object to evidence of confessions made to the master? Qu.? 
Td., 543. 

. A conspiracy to murder, unaccompanied by an intent to rebel or 
make insurrection, is within the meaning as well as the words 
of the act of 1802 (Rev. chap. 618) to prevent conspiracies and. 
insurrections among slaves, State v. Tom, 569. 

. On an indictment for conspiracy against two the acquittal of one 


is the acquittal of the other. J/d., 569. 
6 


Vide Evidence, 3, 4. 


STATUTE OF FRAUDS: 
Vide Contracts, 2. Slaves, 11. 
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STATUTE OF LIMITATIONS: 


1. The proviso in the sixth section of the statute of limitations (Act 
of 1715, Rev. chap. 2), whereby the operation of the act is sus- 
pended upon a judgment for the plaintiff and its reversal for 
error, or upon an arrest of judgment upon a verdict in his 
favor, provided he bring a new action within a year, has been 
extended by construction. to the cases of an abatement and a 
nonsuit. Morrison vy. Connelly, 233. 

2. The proviso is founded upon the idea of merits in the plaintiff, 
although inartificially ascertained; its extension by construc- 
tion, upon the fact that the merits are indifferent, and the plain- 
tiff has been diligently endeavoring to assert them. Id., 233. 

. It seems that the proviso extends only to “ actions and suits,” and 
does not include a right of entry or claims to land, and as the 
action of ejectment depends upon the right of the lessor of the 
plaintiff to enter, that it is not within the proviso. Id., 233. 

If the action of ejectment be within the proviso, yet the 
pendency of a former action between the same parties, for the 
same premises in which the plaintiff recovered only a part of 
them, will not prevent the operation of the statute as to that 
part for which a verdict passed in favor of the defendant. J/d., 
233. 

. There being in the act of 1115 (Rev. chap. 10) no saving of the 
rights of persons under any incapacity, that act is a bar to 
the claim of an infant creditor of the decedent, preferred more 
than seven years after his death. Rayner v. Walford, 338. 

. The act of 1715 is a protection both to the executor and the heir, 
and the acts of 1784 and 1809 (Rev. chaps. 205 and 763), direct- 
ing the surplus to be paid into the Treasury and to the Univer- 
sity, do not affect the real assets, but apply only to the personal 
estate, and give a remedy to the creditors, &c., against the 
State and the University, without affecting the protection given 
to the executor by the act of 1715. TJd., 338. 

7. Where a cause of action accrues against the estate of a decedent 
after his death, when does the limitation prescribed by the 
act of 1715 begin to run. Qu.? I/d., 338. 

. In order to take a case out of the statute of limitations, the new 
promise or acknowledgment must be an express promise to pay 
a particular sum, absolutely or conditionally; or an admission 
of facts, from which the Court can infer an obligation; of that 
the parties are willing to account and to pay the balance when 
ascertained. Peebles v. Mason, 367. 

9. Where a defendant admitted that there ought to have been a set- 
tlement between him and the plaintiff, but added, that “little 
if anything was due”—held, that the statute was a bar to the 
action. Id., 367. 

10. In cases where there has been an acknowledgment of a debt 
within three years.—Qu. Whether the action should be brought 
on the new promise, or whether that only repels the barof the 
statute? Jd., 367. 

11. Actions on judgments obtained before a justice of the peace which 
are barred By the act of 1820 (Rev. chap. 1053) are not revived 
by the act of 1825 (Rev. chap. 1296), which extends the time of 
limitation to seven years. Taylor vy. Harrison, 374. 

12. In ejectment a continued possession of seven years, with color 
of title, is absolutely necessary to bar the right of entry. The 
possession need not be continued from day to day without in- 
terruption; but it must be a continued possession consistent 
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with the usages of agriculture. Therefore, when a crop was. 
planted at the beginning of the seventh year, and. at mid- 
summer possession was abandoned and never resumed—held, 
that the right of entry was not barred. Blair v. siller, 407. 
13. The clause of limitation in the act ef 1786 (Rev. chap. 284), respect- 
ing endorsed bonds, goes only to the action on the case given. 
7 to the endorsee. But when a bond, after being endorsed, be- 
% comes again the property of the obligee, there’is no statute of 
es limitations to bar his action of debt. Phifer v. Giles, 498, 


ae Vide Justices of the Peace, 2. Covenant, 3. Slaves, 5. Eaxecutors ang 
oe . Administrators, 9. 


STATUTES CONSTRUED OR COMMENTED UPON: 


‘s ® 1715, c. 2, Governor v. McAffee, 15. 
Rhodes v. Brown, 195. 
Morrison v. Connelly, 233. 
hy a Peebles v. Mason, 367. 
e. 3, Burgess v. Wilson, 306. 

ce. 10, Rayner v. Watford, 338. 

, ec. 30,. McPherson vr. McCoy, 391. 

_ ‘a , 1751, ce. 50, Burgess v. Wilson, 306. 
‘a c. 69, Justices v. Wilson, 6. 

ec. 115, Shepherd v. Lane, 148. 
4 : Wilson v. Murchison, 491. 
% s Allison v. Hancock, 296. 


4 i ¢., 118 Denson v. Sledge, 136. 
a 4 McRae tv. Evans, 383. 


1784, c. 205, Rayner v. Watford, 338. 
¢. 226, Bank of Newbern v. Stanly, 476. 
¢. 225, Peterson v. Williamson, 326. 
Palmer rv. Faucett, 240. 


ec. 227, State rv. Pool, 202. 
ce, 284, Hudspeth vr. Wilson, 372. 
: 1785, ¢. 233, McRae v. Evans, 383. 
1786, c. 248, Phifer v. Giles, 498. 
ec. 255, Rhodes v. Buie, 524. 
a c. 256, State v. Pool, 202. 
7 1788, ¢c. 284, Turner v. Peacock, 303. 
; lisy, ¢. 311, Dunn v. Keeling, 283. 


Bank of Newbern vr. Stanly, 476. 


ce. 314, Smith v. Fagan, 298. 
1790, c. 232, State vr. Norman, 222. . 
: c. 327, Governor v. McAffee, 15. 
1791, c. 346, Rhem v. Jackson, 187. 
ec. 354, State v. Sawyer, 213. 
c. 339, State v. Crawford, 425. 
1793, c. 381, State v. Isaac, 47. 
ce. 384 McRae v. Evans, 383. 
1794, c. 414, Farrell +. Underwood, 111. 
Dolby v. Jones, 109. 
1795, ¢. 438, State v. Isaac, 47. 
1796, ec. 452, State rv. Moses, 452. 
1797, ¢. 484, State vr. Jones, 48. 
1798, ¢c. 501, State vr. Shaw, 198. 
1799, e. 581, McPherson r. McKoy, 391. 
1801, c. 583, Jones v. Mills, 540. 
1802, c. 618, State v. Tom, 569. ret 7 
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. 650, Allison v. Hancock, 296. 
3, c. 701, Peterson v. Williamson, 326. 
Palmer v. Faucett, 240. 
. 723, Sanders vr. Sanders, 193. 
. 731, Denson v. Sledge, 136. 
. 748, Watts v. Greenlee, 115. 
. 763, Rayner v. Watford, 338. 
. 783, State v». Norman, 222. 
809, State v. Moses, 452. 
830, Coxe v. Camp, 502. 
879, Governor v. McAffee, 15. 
872, Rhodes rv. Buie, 524. 
906, State v. Shaw, 198. 
945, Rhodes v. Buie, 524. 
1916, Choat v. Wright, 289. 
1057, Ridley v. McGehee, 40. 
1045, Allison v. Hancock, 296. 
1053, Taylor v. Harrison, 374. 
1055, Palmer v. Faucett, 240. 
Peterson v. Williamson, 326. 
. 1131, Williams v. Yarbrough, 12. 
Mooring v. James, 254. 
ec. 1195, State v. Jackson, 563. 
ec. 1211, State v. Tucker, 541. 
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POEL RR EH REEEBEEES 


i) 


1822, 
1823, 


1824, 
1825, 


. 1233, Glisson v. Herring, 156. 
. 1296, Taylor v. Harrison, 374. 


STAY OF EXECUTION: 
Vide Execution, 9, 10. 


SURETIES: 


1. In a verbal pledge to a surety a power to sell the property and 
repay himself, and return the balance to the pawner, authorizes 
the surety to sell whenever he is in danger of being forced to 
pay the debt for which he is bound, and before actual payment 
by him. Bird v. Benton, 179. 

2. Sureties to a ca. sa. bond taken under the act of 1822 (Rev. chap. 
1131), for the relief of insolvent debtors, to protect themselves 
by a surrender of their principal, must make it in the Court to 
which the ca. sa. is returnable, or to the sheriff of that county; 
where the writ issues to another county, a surrender to the 
sheftiff of it is a nullity. Mooring v. James, 25 

38. The sureties of a constable are liable only for his official misconduct 
during one year; and where a note was put into the hands of a 
constable in the year 1823, but he received the money due on it 
in the year 1825—held, that his sureties for the past year were 
not liable for the breach of his duty in not paying it to the 
owner. Keck vy. Coble, 489. 


Vide Appeal, 1, 2, 4. 
TAXES AND TAXABLE PROPERTY: 
Vide Clerk, 1 2. 


TENANTS IN COMMON: 


Vide Ejectment, 8. Ferry, 2. 
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TRESPASS: 


Vide Malicious Prosecution, 1. Indictment, 5, 6. Estoppel, 3. Cove- 
nant, 5. 


TROVER: 


Trover will lie for a judgment rendered by a justice of the peace. 
Hudspeth v. Wilson, 372. 


Vide Conversion, 1. Writ, 5. 


TRUST, DEEDS OF: 


1. It seems that a deed of trust made after the passage of the act of 
1820 (Rev. chap. 1037), and before the 1st of June, 1821, need 
not be registered within six months. Ridley v. McGehee, 40. 

2. Deeds of trust of the above date are by that act placed upon the 
footing of mortgages in respect to creditors and purchasers, 
and are not included within the usual acts extending the time 
for the registration of grants, mesne conveyances, &c. I[d., 
40. 


Vide Registration, 1. 


VERDICT: 


1. The jury should by their verdict respond to the issues joined be- 
tween the parties, and they cannot negative a fact admitted by 
the pleadings. Watts v. Greenlee, 87. 

2. Where thedefendant,inanactionfor words, pleadedthat they were 
spoken more than six months before the commencement of the 
suit, and the plaintiff replied “infancy at the time of speaking 
the words and bringing the suit,” a verdict that the words were 
spoken within six months before the writ sued out was held to 
be nil, and a venire de novo awarded. J/d., 87. 

$. After verdict it is too late to object that the writ was not signed 
by the clerk. Worthington v. Arnold, 363. 

4. Where no evidence is offered on one of two counts in the declara- 
tion, and the verdict, by mistake, is entered generally upon 
both of them, it may be corrected from the notes of the judge. 
Gautier v. Norman, 496. 

5. Where the jury do not respond to all the issues on the record 
their verdict is defective, and no judgment can be rendered on 
it. Vines v. Brownrigg, 537. 

Vide Warrant, 1. New Trial, 1. Statute of Limitations, 4. Nonsuit, 1. 


WAIVER: 
Vide Execution, 1. 


WARRANT: 


A warrant for the penalty imposed by a town ordinance is sufficient, 
after verdict, if it be “to answer for violating the 28th section, 
&e.,” without setting forth the provisions of that section, or the 
facts alleged to be a breach of it. Watts v. Scott, 1. 


Vide Indictment, 13. 


WILLS: 
1, It is not necessary to the valid execution of the will of a blind or 
13—68 [ 537} 
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illiterate person that it should be read over to him in the pres- 
ence of the attesting witness. Hemphill v. Hemphill, 291. 

2. Thefactthat a will was not read over to the testator is evidence to 
be left to the jury of his incapacity, or of undue influence, or of 
fraud. But upon proof of the due execution of a will, the law 
presumes the testator to have been aware of its contents, and 
the onus of proving the contrary is thrown upon him who al- 
leges it. Jd., 91. 


Vide Devise, 3. 


WITNESS: 
Vide Evidence, 35. 


WRIT: 


1. Where a writ was to answer “A, guardian of B,” the words 

“guardian of B,” was held to be but matter of description, and 
the suit to be the suit of A, not of the ward; evidence of the 
ward’s title is therefore irrelevant. Dowd v. Wadsworth, 130. 
writ signed by an attorney under a verbal deputation of the 
elerk to all the members of the bar, is a nullity, and the sheriff 
is not liable for not acting under it, nor for making a false re- 
turn on it—and this, notwithstanding he treated the writ as 
valid, and upon his return of it, it was recognized to be so by 
the clerk whose name was signed thereto. Shepherd v. Lane, 
148. 
England no advantage can be taken of a variance between the 
original and the declaration except upon oyer of the writ, be- 
cause the writ issues from another Court, and does not become 
a part of the record unless oyer be had of it. Glisson v. Her- 
ring, 156. 

4. But here the writ issues from the Court to which it is return- 
able and where the action is to be tried, and is part of the 
record without oyer. A variance between it and the declara- 
tion is fatal, even after verdict. Jd., 156. 

5. Where the writ was in trover and the declaration in detinue the 
judgment was arrested. Jd., 156. 

6. The writ being upon the title of the plaintiff’s intestate, and 
the declaration upon that of the plaintiff himself, the variance 
is equally fatal. Jd., 156. ; 


Vide Verdict, 3. 








